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This Performance Remedy Plan which is an attachment to the Parties’ Performance Remedy Plan Agreement sets forth the terms and conditions under which AT&T Arkansas, AT&T Kansas, AT&T Missouri, AT&T Oklahoma and AT&T Texas [LIST INVOLVED STATE ENTITIES ONLY] (hereinafter “AT&T”) and CLEC have agreed to a Remedy Plan whereby AT&T will pay liquidated damages (remedies) to CLEC in connection with AT&T’s state-specific performance as measured by certain of the performance measures included in the Performance Measures Attachment 17 to the state-specific Interconnection Agreements between AT&T and CLEC (“ICAs”).  The Parties agree that, if AT&T’s performance in the delivery of wholesale services to CLEC does not comply with the performance criteria in the relevant state PM Attachment to the Parties’ ICA, including the business rules attached thereto (hereinafter “PM Plan”) CLEC may suffer damages, but that the amount of such damages would be difficult to ascertain; therefore, the Parties agree that their Interconnection Agreements should provide for liquidated damages to be paid by AT&T to CLEC, as intended compensation for contractual damages and not intended as a penalty, for AT&T’s performance misses as tracked and reported by the performance measures identified in the PM Plan.  Although this is a 5-state agreement, the rights, duties and obligations of the parties are all on a per-state basis and every clause of this agreement (including all attachments hereto) shall be interpreted as applicable on a state-by-state basis and not on an aggregate basis.
1.
Except as otherwise provided herein, the Parties further agree that the sole and exclusive financial or monetary remedy of CLEC for AT&T’s failure to perform under the ICA with regard to those services and elements for which service standards are set forth in the PM Plan shall be, as applicable, the liquidated damages provided for under this Remedy Plan (when performance is tracked and reported by AT&T in accordance with the PM Plan in each state).  The liquidated damages provided for under this Remedy Plan shall be in lieu of any other damages CLEC might otherwise seek for breach of the ICAs for such services or elements through any claim or suit brought by CLEC.  Provided however, nothing herein affects the provision of remedies or service assurance type payments under any commercial agreement or tariff, including any credits or payments that otherwise would be owed by AT&T to CLEC for services ordered and provided by AT&T pursuant to any AT&T tariff, whether or not such services are commingled with any network element required to be unbundled under Section 251 or Section 271 of the Act or used in conjunction with any service provided by AT&T under the Parties’ ICAs.  Furthermore, the Parties’ agree that this Remedy Plan is not intended to and does not alter, negate or replace the Limitation of Liability provisions contained in the General Terms and Conditions of the Parties’ ICAs.  No party, however, shall attempt to modify or negate the terms or applicability of this Remedy Plan through any provisions of their ICA or other commercial agreement, including but not limited to such General Terms and Conditions provisions. 

1.1
For purposes of this Plan, performance results (whether in the form of means, percentages, or rates) will be measured on a state-by-state basis in a single month for the same measurement at equivalent levels of disaggregation, for both the AT&T ILEC (or its affiliate) and for each unaffiliated CLEC that has a PM plan in an ICA with the AT&T ILEC.  Compliance will be determined separately for each CLEC and disaggregation level, based on statistical tests or by direct comparison with an established standard (benchmark), as defined in Appendix 1.

1.2
AT&T and CLEC agree to use the statistical tests set forth in the tables below, for evaluating the difference between AT&T and CLEC performance results or between CLEC result and appropriate benchmark, as determined by the PM Plan.
1.2.1
For measurements that are subject to statistical tests (parity or benchmark, where critical z-value applies), performance will be considered in compliance with the parity requirement when the measured results yield a standard normal z-value which is no greater than the critical z-value as reflected in the critical z-statistic table (K-table) shown in Appendix 1:  ‘Statistical Procedures.’

1.3
No assessment of parity compliance will be attempted for measurements designated by the Business Rules as diagnostic, although performance results will be reported.

2.
Procedural Safeguards and Exclusions

2.1
AT&T’s agreement to issue bill credits for “liquidated damages” will not be considered an admission against interest or an admission of liability in any legal, regulatory, or other proceeding relating to the same performance.  AT&T and CLEC agree that CLEC may not use:  (1) the existence of this Remedy Plan; or (2) AT&T’s issuance of any “liquidated damages” bill credits as evidence that AT&T has discriminated in the provision of any facilities or services under Sections 251 or 252, or has violated any state or federal law or regulation or breached any agreement.  AT&T's failure to meet the performance standards in the PM Plan or AT&T’s payment of remedies under this Plan may not be used as an admission of liability or culpability for a violation of any state or federal law or regulation.  Should CLEC seek to obtain specific damages or any other form of damages (other than the exceptions set forth in Section 1.0 above) in addition to the liquidated damages provided in this Remedy Plan, AT&T shall not be prohibited from admitting as evidence any information related to its performance under the PM Plan or this Remedy Plan.  The terms of this paragraph do not apply to any proceeding before a commission with proper jurisdiction to investigate or determine whether AT&T continues to meet the requirements of section 271 of the Act.

2.2
No changes to liquidated damages (remedies) or any other term or condition of this Remedy Plan affecting remedies, including but not limited to the level of remedies to be paid by AT&T, shall be made except by the mutual consent of the Parties only and shall not be effective until memorialized in an amendment to this Remedy Plan.  Neither Party shall have a right to seek state Commission jurisdiction or intervention to either (1) alter any aspect of this Remedy Plan or (2) address any issues affecting the level of remedies applicable to missed performance that have been agreed to in this Remedy Plan.  Consistent with the foregoing, the Parties may only submit those disputes to the Commission regarding the administration and enforcement of the Remedy Plan, provided that such administration or enforcement would not result in any change to the amount of remedies agreed to in the Plan or any other term or condition of this Attachment affecting remedies, including but not limited to the level of remedies to be paid by AT&T.  Such resort to the state Commission for resolution of administrative disputes shall not in any way be deemed or argued to enlarge the Commission’s authority under Section 251 or 252 of the Act.  Any dispute concerning the interpretation of this remedy plan and any other dispute not brought before the relevant state Commission for resolution shall be resolved pursuant to informal dispute resolution between the parties, commercial arbitration with the American Arbitration Association (AAA) or before a court of competent jurisdiction.

3.
Exclusions Limited

3.1
AT&T shall not be obligated to issue credits for liquidated damages for noncompliance with a performance measurement in any month if, but only to the extent that, such noncompliance in that month was the result of any of the following:  a Force Majeure event; an act or omission by CLEC that is contrary to any of its obligations under the Parties’ ICA(s) or under the Act or applicable state law; or non-AT&T problems associated with unaffiliated third-party systems or equipment, which could not have been foreseen and avoided by AT&T in the exercise of reasonable diligence.  However, the third party exclusion will not be raised more than three times within a calendar year.  AT&T will not be excused from issuing liquidated damages credits on any other grounds, except by application of the procedural threshold provided for below.  Any dispute regarding whether a AT&T Texas’ performance failure is excused under this paragraph will be resolved by the Commission through a dispute resolution proceeding under Subchapter Q of its Procedural Rules or, if the Parties agree, through commercial arbitration with the American Arbitration Association.  Any dispute regarding whether an AT&T’s performance failure in Arkansas, Kansas, Missouri, Oklahoma or Texas is excused under this paragraph will be resolved by the respective state Commission through a dispute resolution proceeding under that state’s applicable rules or, if the Parties agree, through commercial arbitration with the American Arbitration Association.  AT&T will have the burden in any such proceeding to demonstrate that its noncompliance with the performance measurement was excused on one of the grounds set forth in this paragraph.  If a Force Majeure event or other excusing event recognized in the first sentence of this section 3.1 only suspends AT&T’s ability to timely perform an activity subject to performance measurement, the applicable time frame in which AT&T’s compliance with the parity or benchmark criterion is measured will be extended on an hour-for-hour or day-for-day basis, as applicable, equal to the duration of the excusing event.

3.2 In addition to the provisions set forth herein, AT&T shall not be obligated to issue liquidated damages credits for noncompliance with a performance measurement in any month if the relevant state Commission finds such noncompliance in that month was the result of an act or omission by CLEC that is in bad faith.  Such acts or omissions include, for example, unreasonably holding orders and/or applications and “dumping” such orders or applications in unreasonably large quantities, at or near the close of a business day, on a Friday evening or prior to a holiday, or unreasonably failing to timely provide forecasts to AT&T for services or facilities when such forecasts are required to reasonably provide such services or facilities.  Any dispute regarding whether AT&T’s performance failure is excused under this paragraph will be resolved by the proper state Commission through a dispute resolution proceeding or, if the Parties agree, through commercial arbitration with the American Arbitration Association. 

3.3 CLEC agrees that a maximum annual cap will apply to the aggregate total of all liquidated damages (including any such damages paid to any CLEC who is a party to any interconnection agreement which incorporates this Remedy Plan in connection with the associated ICA PM Plan).  The annual cap will be determined by AT&T on a state-specific basis, based on the formula of 36% of Net Return as set forth at 436 and footnote 1332 of the FCC's December 22, 1999 Memorandum Opinion and Order in CC Docket No. 99-295.  To the extent in any given month the monthly cap is not reached, the subsequent month’s cap will be increased by an amount equal to the unpaid portion of the previous month’s cap.  At the end of the year, if the aggregate total of liquidated damages under all AT&T’s ICA PM Plan based remedy plan agreements in the state equals or exceeds the annual cap, but AT&T has paid less than that amount because of the monthly cap in that state, AT&T shall be required to credit CLECs an amount equal to the annual cap.  In such event, the amount of liquidated damages shall be extended as bill credits on a pro rata basis to CLECs.  In the event the total calculated amount of damages for the year is less than the annual cap, AT&T shall be obligated to issue credits that are ONLY equal to the actual calculated amount of damages.  The annual cap shall be calculated on the first day of the month following the annual anniversary of Commission approval of the relevant state 271 Agreement, using the most recent publicly available ARMIS data.  For purposes of applying the cap, the calendar year shall be used.
3.3.1
Whenever AT&T’s liquidated damages liability to an individual CLEC that has executed this Remedy Plan Attachment in a given month exceeds $3 million (on a per state basis), or the total amount of liquidated damages owed to all CLECs in a state that have executed this Remedy Plan in a given month exceed the monthly cap, then AT&T may commence a show cause proceeding in the affected state as provided for below.  Upon timely commencement of the show cause proceeding, AT&T must place the balance of damages owed in excess of the threshold amount into escrow, to be held by a third party pending the outcome of the show cause proceeding.
  To invoke these escrow provisions, AT&T must file with the relevant state Commission, not later than the due date of the affected damages credits, an application to show cause why it should not be required to issue credits in excess of the procedural threshold.  AT&T’s application will be processed in an expedited manner under the applicable state’s procedural rules.  AT&T will have the burden of proof to demonstrate why, under the circumstances, it would be unjust to require it to extend liquidated damages in the form of bill credits in excess of the applicable threshold amount.  If AT&T reports non-compliant performance to CLEC for three consecutive months on 20% or more of the measures reported to CLEC, but AT&T has incurred no more than $ 1 million in liquidated damages obligations to CLEC for that period under the enforcement terms set out here, then CLEC may commence an expedited dispute resolution under this paragraph pursuant to the applicable Commission's Procedural Rules.  In any such proceeding CLEC will have the burden of proof to demonstrate why, under the circumstances, justice requires AT&T to extend bill credits in excess of the amount calculated under these enforcement terms.

3.4
AT&T and any CLEC may each request two expedited dispute resolution proceedings per state pursuant to the two preceding paragraphs whether before a state Commission, AAA arbitrator or before a court of competent jurisdiction-during the term of the Parties’ ICA without the losing Party having to pay attorney’s fees to the winning Party in such dispute.  For the third proceeding and thereafter, the Party initiating dispute resolution must reimburse the other Party’s reasonable attorney’s fees, as determined by the Commission, court or AAA, if the initiating Party loses.

3.5
In the event the aggregate total liquidated damages owed to CLECs under all AT&T interconnection agreements (but not tariffs) in a state reaches the annual cap within a given year and AT&T continues to deliver noncompliant performance during the same year to any CLEC or all CLECs in that state, the Commission may use such failure as grounds to recommend to the FCC that AT&T should cease offering in-region interLATA services to new customers in the affected state.  Provided however, reaching the cap shall not be dispositive of the issue of whether or not the FCC should revoke AT&T’s 271 authority. 

3.6
If AT&T misses any measurement for two consecutive months, for each succeeding violation of that measurement, upon request from CLEC, AT&T shall conduct a joint investigation with CLEC to identify and resolve the problem in a cooperative manner.  Such corrective action may include additional training, allocation of additional resources, or modification of AT&T processes, to the extent appropriate. 
4.
Liquidated Damages

Liquidated damages apply to measures designated in Attachment 1 as High, Medium, or Low when AT&T delivers “noncompliant” performance.  For purposes of this Remedy Plan, “noncompliant” performance means performance that does not meet the performance criteria in the PM Plan, Attachment to the ICA, including the Business Rules attached thereto.

4.1
The number of measures that may be classified as “non-compliant” before liquidated damages are applicable is limited to the K values shown in Appendix 1.  The applicable K value is determined based upon the total number of measures subject to liquidated damages credits that have a sample size of 10 or greater.  For any performance measurement that fits the criteria above, each disaggregated category for which there are a minimum of 10 data points constitutes one “measure” for purposes of calculating K value. 
4.2 Liquidated damages in the amount specified in the table below apply to all “noncompliant” measures in excess of the applicable “K” number of exempt measures.  Liquidated damages apply on a per occurrence basis, using the amount per occurrence taken from the table below, based on the designation of the measure as High, Medium, or Low in Appendix 2 and the number of consecutive months for which AT&T has reported noncompliance for the measure.  For those measures listed in Appendix 3 as “Measurements That Are Subject to Per Occurrence Damages With a Cap,” the amount of liquidated damages in a single month shall not exceed the amount listed in the table below for the “Per Measurement” category.  For those measures listed in Appendix 2 as “Measurements That Are Subject to Per Measure Damages,” liquidated damages will apply on a per measure basis, at the amounts set forth in the table below.  The methodology for determining the order of exclusion, and the number of occurrences is addressed in the section entitled “Methods of Calculating Liquidated Damages,” below.

4.3 The “K” exemption will not apply if AT&Thas reported “non-compliant” performance results for two consecutive months.  AT&T shall not exclude those performance measurements from receiving bill credits beginning with the second month of the miss and shall not use them in determining the K-value.  The “K” exemption will again apply when two consecutive months of compliant performance has been demonstrated for such measurements.
LIQUIDATED DAMAGES TABLE

	Liquidated Damages Credits On A Per Occurrence Basis

	Measurement Group
	Month 1
	Month 2
	Month 3
	Month 4
	Month 5
	Month 6 and Each Following Month

	High
	$150
	$250
	$500
	$600
	$700
	$800

	Low
	$25
	$50
	$100
	$200
	$300
	$400

	
	
	
	
	
	
	

	Liquidated Damages Credits On A Per Measure Subject to a Cap* Basis

	Measurement Group
	Month 1
	Month 2
	Month 3
	Month 4
	Month 5
	Month 6 and Each Following Month

	High
	$25,000
	$50,000
	$75,000
	$100,000
	$125,000
	$150,000

	Low
	$10,000
	$20,000
	$30,000
	$40,000
	$50,000
	$60,000


*
For per occurrence subject to a cap measures, the occurrence value is taken from the per occurrence table, subject to the per measure with cap amount.

4.4
The amount of credit(s) for PM 4 will be determined by dividing the per measurement amount ($75,000) for the measurement in question by the number of CLECs who have executed an agreement including this Remedy Plan and who had activity on the interface.
4.5 Tier 1 Liquidated Damages for PM 107 - “Percentage Missed Collocation Due Date” are based on the number of days missed and are as follows:

	Missed by 1-10 Days
	$150 per day

	Missed by 11-20 Days
	$300 per day

	Missed by 21-30 Days
	$450 per day

	Missed by 31-40 Days
	$500 per day

	Missed by greater than 40 days
	$1000 per day


4.6
For provisioning and maintenance performance measurements associated with DS1 capacity or higher UNE Loops/EELs, the per-occurrence liquidated damage will start at the month four level for the first month performance failure.
4.7
For those measurements for which a per occurrence credit applies, the applicable credit amount specified in the Liquidated Damages Table for each occurrence will be credited to those CLECs receiving noncompliant service.  Liquidated damages shall be credited for each measure for which the calculated Z value exceeds the critical Z value, shown in the table in Appendix 1.  For those measurements identified in Appendix 3 as measurements subject to per occurrence credits with a cap, a credit, as shown in the Liquidated Damages Table above, for each occurrence of non-compliant service with the applicable cap will be credited to the eligible CLECs.

4.8
When AT&T’s is required to issue liquidated damages credits, AT&T shall credit the eligible CLEC’s bill for the required amount on or before the last business day of the month following the due date of the performance measurement report for the month in which the obligation arose (e.g., if AT&T’s performance results through March are such that AT&T’s liquidated damages are owed to CLECs for March performance, then those credits will be due by the last business day in May, about a month after the  last business day in April, the due date by which March data would have been reported).  If AT&T fails to issue a credit before the end of the calendar month in which such credit is due, AT&T will credit interest to the CLEC, at the maximum rate permitted by law, for a past due liquidated damages obligation.
4.9
On a per state basis, AT&T may not withhold liquidated damages credits to CLEC, for any amount up to $3,000,000 a month, unless AT&T had commenced an expedited dispute resolution proceeding on or before the credit due date, asserting one of the three permitted grounds for excusing a damages credit below the procedural threshold (Force Majeure, CLEC fault, and non-AT&T problems associated with third-party systems or equipment).  In order to invoke the procedural threshold provisions allowing for escrow of damages obligations in excess of $3,000,000 to a single CLEC (or $10,000,000 to all CLECs in the state), AT&T must credit the threshold amount to the CLEC(s), put the balance into escrow, and commence the show cause proceeding on or before the credit due date. 

5. Methods of Calculating Liquidated Damage Amounts

The following methods shall be used to calculate per occurrence liquidated damage credits:

5.1
Liquidated Damages 
5.1.1 Application of K Value Exclusions shall be determined by the following process:
Applying the parity test and benchmark provisions provided above, 1) determine the number and type of measures that are “noncompliant” for an individual CLEC for the calendar month which have not been missed for 2 consecutive months; and 2) using the process described below, calculate the applicable credits sorting all measures having noncompliant classification in ascending order based upon the amount of calculated remedy credit.  The “K” exclusions will be taken in order of smallest credit to highest.
5.1.2
Calculating Liquidated Damages

5.1.2.1 Measures for Which the Reporting Dimensions are Averages or Means

Step 1:
Calculate the average or the mean for the measure for the CLEC that would yield the critical Z-value.  Use the same denominator as the one used in calculating the Z-statistic for the measure.  (For benchmark measures, calculate the value that would yield the critical Z-value by adding or subtracting the critical Z-value to the benchmark as appropriate, subject to 4.0 and the Business Rules.)
Step 2:
Calculate the percentage difference the between the actual average and the calculated average.  The calculation is as follows

%diff = (CLEC-result – Calculated-Value)/Calculated Value.  Assuming high values indicate poor performance.  The percent difference will be capped at a maximum of 100%.

Step 3:
Multiply the total number of data points by the percentage calculated in the previous step and the per occurrence dollar amount taken from the Liquidated Damages Table to determine the applicable liquidated damages for the given month for that measure. 

5.1.2.2 Measures for Which the Reporting Dimensions are Percentages

Step 1:
Calculate the percentage for the measure for the CLEC that would yield the Critical Z-value.  Use the same denominator as the one used in calculating the Z-statistic for the measure.  (For benchmark measures, calculate the value that would yield the critical Z-value by adding or subtracting the critical Z-value to the benchmark as appropriate, subject to 4.0 and the Business Rules.)
Step 2:
Calculate the difference between the actual percentage for the CLEC and the calculated percentage.

Step 3:
Multiply the total number of data points by the difference in percentage calculated in the previous step and the per occurrence dollar amount taken from the Liquidated Damages Table to determine the applicable liquidated damages for the given month for that measure.

5.1.2.3 Measures for Which the Reporting Dimensions are Ratios or Proportions
Step 1:
Calculate the rate for the measure for the CLEC that would yield the Critical Z-value.  Use the same denominator as the one used in calculating the Z-statistic for the measure.

Step 2:
Calculate the absolute difference between the actual rate for the CLEC and the calculated rate.

Step 3:
Multiply the total number of data points by the difference calculated in the previous step and the per occurrence dollar amount taken from the Liquidated Damages Table to determine the applicable liquidated damages for the given month for that measure.

6.
Attached hereto, and incorporated herein by reference, are the following Appendices:

Appendix 1:
Statistical Procedures

Appendix 2:
Measurements Subject to Per Occurrence Liquidated Damages With a Cap or Per Measure Liquidated Damages 

Appendix 3:
Performance Measures Subject to Tier-1 and Tier 2 Damages Identified as High, Medium and Low 

�	Monetary assets will be placed into escrow by AT&T.  However, distribution of the value of the escrow account, if any, will be in the form of bill credits, provided however that AT&T shall distribute the escrowed amount in full, including through direct payment to CLEC if CLEC’s bills are insufficiently large to be offset through credits, no later than 90 days following the issuance of a final and appealable Commission Order ruling that such escrowed amounts in excess of the threshold amount shall be paid.  
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